
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Paul J. Dayton
Brian S. Epley
SHORT CRESSMAN &BURGESS PLLC
999 Third Avenue, Suite 3000
Seattle, WA 98104-4088
206-682-3333

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

AT YAKIMA

JOSEPH A. PAKOOTAS, an
individual and enrolled member of the
Confederated Tribes of the Colville
Reservation; DONALD R. MICHEL,
an individual and enrolled member of
the Confederated Tribes of the Colville
Reservation; and the
CONFEDERATED TRIBES OF THE
COLVILLE RESERVATION ,

Plaintiffs.

and

STATE OF WASHINGTON ,

Plaintiff-Intervenor,

v.

TECK COMINCO METALS, LTD., a
Canadian corporation ,

Defendant.

NO. CV-04-0256-LRS

DECLARATION OF PAUL J.
DAYTON IN SUPPORT OF
PLAINTIFF THE
CONFEDERATED TRIBES OF
THE COLVILLE
RESERVATION' S RESPONSE
TO DEFENDANT' S MOTION IN
LIMINE TO EXCLUDE NEW
EVIDENCE AND LEGAL
THEORIES
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PAUL J. DAYTON certifies and states as follows:

1. I am one of the attorneys for the Plaintiffs the Confederated Tribes of

the Colville Reservation. I have personal knowledge of the facts contained in this

declaration and am competent to testify.

2. I received a copy of the EPA/Teck Agreement on Consent (exh.

5177) on November 21, 2015.

3. Attached as Exhibit A is a true and correct copy of a letter dated

December 3, 2015 from Richard Albright, Director, Office of Environmental

Cleanup to Gary Passmore, Director, Office of Environmental Trust and Peter

Rozee, Senior Vice President, Teck Resources Limited.

I certify under penalty of perjury under the laws of the United States and the

State of Washington that the foregoing is true and correct.

Signed and dated this December 3, 2015 at Seattle, Washington.

By: ls/ Paul J. Dayton
Paul J. Dayton, WSBA No. 12619
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CERTIFICATE OF SERVICE

I hereby certify that on December 3, 2015, I electronically filed the

foregoing to the Clerk of the Court using the CM/ECF system which will send

notification of such filing to all parties of record.

SHORT CRESSMAN &BURGESS PLLC

By /s/Paul J. Dayton
Paul J. Dayton, WSBA No. 12619
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S UN17ED STATES ENVIRONMENTAL PROTECTION AGENCY

~~ ~~v:.~̀  ~ ~y~ REGION 10

o ;, ,~ 1200 Sixfh Avenue, Suite 900

d~ Seattle, WA J81~1-31 A0~~-0~ 
p~~~~~4

DGcernb~r , 20l a

Mr. Ci~ti•y P~~.Ssrr~o~-e

I~irectc~r, Office ~f' Cnvir~oaunerltal Tt-ust

~I~Ite C'unfecier~~t~d Tt•it~c:s ufih~ Cc7lvillc~ ELeserv~ltitrn

P.{~. Box 150
t\'esl~~tem, G~~~Sl~itl~tox7 ~)t)l55

l~~r. ['eCec• Raze

Setlior Vice I'r~sidcnt, Cc,Tz~m~t~c ei( ti~~cl Le:~al. Afl~iirs

'recl~ F~~sourc~s LitY~itett

~Ql ~iorCh Riti~er~~t~irlt Blc~c~.

Spok~ine, ~~atihir~~ton 99~?(l2

Dear ~Cr. Pt~~~me~re and i'vi~•. Tta ~:

OFFfGE OF
ENVIRC7NtvIEN'fAL

CL[ANI.IP

Tl~e C'onfeclsr~ztccd Tt•ib~;s cif the Colville Res~z~vati psi ("[~rib€~s) h4ive 
~x~~resscd interLst in ohl~iining te~tin:~o~iy

[~~orn ~tre Ent~~i~~c~r~rneiital Prc~tectic~ft ~1~ enc~° (EC'.`~) iri Sup~~cart ~f their c
laarrl for ~~~co~~~x~y uf're~{~c~r~se ci~sts i~~

f'~rlir~citrr.s~ ~~. T'e~'l~ Crarriirtco :i-lc~tctls, Ltcl. "I`ecl~ c:xE~t~.ssecl c;c~~icer~ls al7c~ut ~:['.1's 
~~4tt~tic.ipatioci in the liki,4watit~rt in

su~7pc,rt c~fi'tlle "1'rihes. tt is EP:1'~ ~;Y~~~er<<l }~c~Iicy nc~t tc~ provide t
estimony irl liti~<ition to tr I1icl1 C~I'A is tot a

~~~irty. "I"f1~re~orc;, EPFI cic>c;s n~~t pi~e~c;rt[ly ~~l~ln tc~ 47rf7t idc such t~ stir
ric~ziv. f i.t~'ii~~~ ►x~~~tle this cl~cis c~~l, I ~v<int t~~

recc7~~nir~: tk14 c~>nt~-ibutions fillG~t l~~~tl~ "I'ecl~ ~intl tl►c ~['ribcs iat~~,r~; m~ici~. tc}~t~a~•tI acldressirig E;nviror~ment4ll and

h~r~7~~lr~ he,iltl~ issiics at thy: Site.

Tec:k has sllc~tiv~i Gt ec~mtY~itnie.nt tc~ ktte Site by° e~~~etadin~ sign tic:~~r1t su
ns c7f`l~~ot:Y~}f tta co~~tluc:t the re~n~c1i~11

inve~ti~ ~tic~n at~ci te;c sibiliCy study (R.IiFS), ii~~;lticfin~~ the c:c~ll~etiori 
cif cl~rta that will be in~lud~;ct iEz the

aclri~i~tistrative recc~rci Yf~r ET'A's rc~r~~eciv cleci~ic~~t. "l~cck 17~ts ~~lsc} ~•ec
.erltl_y perEtartl~ecl tune crcti%~il r~ zt~~~~ ~~l

~~cti«t7~ ~~t tki~ bite;.

I~l~c'I'r~'tl}es l~ar'c collected cl~tit~s that t~~~ ittfc~r~rtle~l Studi~5 ~t~~cte;r tf~~ F
Lt; FS rtr~cl ~<<ilt E~~; i t~l~Gcled itz t17

<~~l~i~i~~ista-G~tive re~c~rd t`c~r ~E'~`~`s rc>r3~ecl}~ cic~:iti c~ii, ̀ 1'he T1-~b4s l~a~°c~ ili~c~ 
itrvctit~cl stxl~strt~rti~~1 re;~ourc~s ire

sc~~tring a li~i~~iiity cletc;~-mii7ntic~rt tlYat ~ C'1~ will t~e ly ~~n tc~ ~~i~~`suc cicztn
u~~ cat t1~e: Site uncicr C~EIZC_'C,:~.

EF'A loc7ks ft~►•~v~ti•cl tc~ ~c,nti~luin~ try ~~,~cr~~k with t}~~ "l~rili ;~ arrcl ~L`c~k kc~ in~,~e:~;ti~~~tc: arlcl cle~irr trp the bite.

Sinc~r~ly,
_--~-~

~d ~ ~ ~~~
^~ ~~
~~~~,

Rici~trrcl Alliriglit, Dit•ectol-

(:)1`fice ~~f f=~r~vrc~rZini;tttill Cfean~i~~

cG: I)c:nnis I<<~~~ik. EPA

Kris il~te:Cai~~~ ̀ Peck A~tleri~;ati Inc~>r~~~~•ate.c~
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